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37 CFR Ch. I (7–1–15 Edition) §§ 11.46–11.48 

the amendment will be given reason-
able opportunity to meet the allega-
tions in the complaint or answer as 
amended, and the hearing officer shall 
make findings on any issue presented 
by the complaint or answer as amend-
ed. 

§§ 11.46–11.48 [Reserved] 

§ 11.49 Burden of proof. 
In a disciplinary proceeding, the OED 

Director shall have the burden of prov-
ing the violation by clear and con-
vincing evidence and a respondent shall 
have the burden of proving any affirm-
ative defense by clear and convincing 
evidence. 

§ 11.50 Evidence. 
(a) Rules of evidence. The rules of evi-

dence prevailing in courts of law and 
equity are not controlling in hearings 
in disciplinary proceedings. However, 
the hearing officer shall exclude evi-
dence that is irrelevant, immaterial, or 
unduly repetitious. 

(b) Depositions. Depositions of wit-
nesses taken pursuant to § 11.51 may be 
admitted as evidence. 

(c) Government documents. Official 
documents, records, and papers of the 
Office, including, but not limited to, 
all papers in the file of a disciplinary 
investigation, are admissible without 
extrinsic evidence of authenticity. 
These documents, records, and papers 
may be evidenced by a copy certified as 
correct by an employee of the Office. 

(d) Exhibits. If any document, record, 
or other paper is introduced in evi-
dence as an exhibit, the hearing officer 
may authorize the withdrawal of the 
exhibit subject to any conditions the 
hearing officer deems appropriate. 

(e) Objections. Objections to evidence 
will be in short form, stating the 
grounds of objection. Objections and 
rulings on objections will be a part of 
the record. No exception to the ruling 
is necessary to preserve the rights of 
the parties. 

§ 11.51 Depositions. 
(a) Depositions for use at the hearing 

in lieu of personal appearance of a wit-
ness before the hearing officer may be 
taken by respondent or the OED Direc-
tor upon a showing of good cause and 

with the approval of, and under such 
conditions as may be deemed appro-
priate by, the hearing officer. Deposi-
tions may be taken upon oral or writ-
ten questions, upon not less than ten 
days’ written notice to the other party, 
before any officer authorized to admin-
ister an oath or affirmation in the 
place where the deposition is to be 
taken. The parties may waive the re-
quirement of ten days’ notice and depo-
sitions may then be taken of a witness 
at a time and place mutually agreed to 
by the parties. When a deposition is 
taken upon written questions, copies of 
the written questions will be served 
upon the other party with the notice, 
and copies of any written cross-ques-
tions will be served by hand or Priority 
Mail Express® not less than five days 
before the date of the taking of the 
deposition unless the parties mutually 
agree otherwise. A party on whose be-
half a deposition is taken shall file a 
copy of a transcript of the deposition 
signed by a court reporter with the 
hearing officer and shall serve one copy 
upon the opposing party. Expenses for 
a court reporter and preparing, serving, 
and filing depositions shall be borne by 
the party at whose instance the deposi-
tion is taken. Depositions may not be 
taken to obtain discovery, except as 
provided for in paragraph (b) of this 
section. 

(b) When the OED Director and the 
respondent agree in writing, a deposi-
tion of any witness who will appear 
voluntarily may be taken under such 
terms and conditions as may be mutu-
ally agreeable to the OED Director and 
the respondent. The deposition shall 
not be filed with the hearing officer 
and may not be admitted in evidence 
before the hearing officer unless he or 
she orders the deposition admitted in 
evidence. The admissibility of the dep-
osition shall lie within the discretion 
of the hearing officer who may reject 
the deposition on any reasonable basis 
including the fact that demeanor is in-
volved and that the witness should 
have been called to appear personally 
before the hearing officer. 

[69 FR 35452, June 24, 2004, as amended at 79 
FR 63043, Oct. 22, 2014] 
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